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ADMINISTRATORS—Presentment of accounts within two years— 
Under a previous decision of this court it is not essential to the 
validity of a notice by an administrator calling for the presentation 
of claims against the estate of the intestate, that the precise time 
fixed by law as the period within which claims should be pre- 
sented should be stated. While the statute fixes the time of “two 
years,” such notice under this decision is sufficient if it calls for a 
presentation “‘ within the time prescribed by law.”’ A decision fix- 
inga matter of practice of this character should not be reversed, ex- 

cept for reasons of the most cogent character. May vs. Vann.... 553 


AMENDED BILL—Demurrer to— 
To an amended bill the defendant has a right to interpose a new 
lemurrer, notwithstanding a previous demurrer to the original bill 
has been overruled. Bowes vs. Hoeg..........ccccccescccceccs 403 


AMENDMENTS—To complaint when allowed— 

Where in an amended complaint a corporation is named a party 
by the plaintiff, and upon its motion it is ordered to be made a 
party defendant, both the plaintiff and defendant being heard upon 
the motion, it is too late to insist that the defendant should have 
intervened under the original complaint by petition to be examined 
pro interesse suo. The only question, under these circumstances, is 
whether this party has or claims an interest in the controversy ad- 
verse to the plaintiff, or is a necessary party to a complete deter- 
mination or settlement of the question involved. The State of 
Florida ef al. vs. J. P. & M. R. R. Company e al............ re 


AMENDMENT—To a complaint under the Code relates back—How far— 
Under the code, an amendment of a complaint relates back to the 
commencement of the action.—Jd........... Pi kwaeebevatenas soo San 
APPEAL—Where a proper remedy instead of injunction— 


Where an inferior court, alter appeal and proper measures to se- 
cure a stay of proceedings, continues to proceed, the proper remedy 
is an appeal to the exercise of the power of the appellate court, and 
not by injunction from a court of equity. Kahn vs. Kahn and Doll. 400 
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APPEAL—From injunctional order— 
Where an appeal is taken from an injunctional order in an ac- 
tion of trespass, this court will examine such order. It cannot ex- 
amine interlocutory orders in the action of trespass, as an appeal 
lies only to the final judgment of the court therein. Kahn vs. 

Sh acscndncenencnscnccncsse6nescantessdsnececesees 400 


APPEAL—Must be from final judgment at common law— 
Where there is no final judgment in a common law case, the ap- 
peal must be dismissed. Myerson*vs. Home Insurance Company 
I cindkhvcncdatdendeie nied nnene dha keene te samedenans 574 


APPEAL—By individual stockholder— 
An individual stockholder cannot prosecute an appeal from a 
judgment against the corporation of which he is a member. State 
of Florida et ai., vs. the Florida Central Railroad Company ef al... 690 


APPEAL—When process should be served on party defendant from 
an er parte order— 

It is not necessary that a party defendant should be served with 
process before entering an appeal from an ez parte order or judg- 
ment affecting his rights, if such order or judgment is the proper 
subject of an appeal. State of Florida et ai., vs. J. P. & M. R. R. 
GMI OF Chicco cc cccccccccccncccccccscccncoccccesesecseseese 201 

APPEAL—Under the Code brings up the whole merits— 

An appeal from a final judgment under the code, when the judg- 
ment is substantially a decree in equity, brings up the whole merits 
of the cause and the previous proceedings generally.—J).......... 201 


APPEAL—Effect of a supersedeas— 
A supersedeas operates to suspend the action and power of the 
inferior court in the matter appealed from.—J)................... 201 
APPEAL—Inpjunction cannot prevent— 
Vide the State of Florida et al., vs. the J. P. & M. R. R. Com- 
BOE 6 Onn oc cccscccesccccccscsccccccesccesecosesocccesceesoes 
APPEARANCE—Appearance cures—defective service— 


When a defendant has appeared and pleaded to the declaration, 
he cannot, on appeal, take advantage of any irregularity in the ser- 
vice, or of the entire omission to make service of the process by 
which the suit is commenced. Smith vs. Bulkley.............. 64 
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ATTORNEY—Appearance by—effect of —/)........0... 06.0 cc eee 64 


ATTORNEY—Competency as a witness— 
It is not a valid objection to the competency of a witness pro- 
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duced on the part of the defendant that he had been the attorney 
of the plaintiff, and he may testify as to any facts except such as 
came to his knowledge by means of his confidential relations with 
his client. Buckmaster vs. Kelley ef al..........eeeeeceeeerees 180 


BONDS—For Internal Improvement— 

The Constitution of the State of Florida grants the power to the 
Legislature to issue bonds to perfect a system of internal improve- 
ments, embracing well-defined lines of railway in process of con- 
struction. The Constitution limits, also, the power of taxation. 
Any further power in reference to internal improvements is not ne- 
cessary or essential to the purposes of government; such grant is a 
limitation upon the power of the Legislature in the matter of grant- 
ing aid to railways. Where the Constitution of a State grants the 
power to the Legislature to issue bonds for specified purposes, such 
grant is, under the circumstances stated, a limitation of the power 
when exercised in reference to those purposes. Holland vs. The 
Ee EE Fe Wi ia ididis Ho ddan cctonGancsbismactessenne coeee 405 


BONDS—Of the State— 

Under the proyisions of the act of the Legislature authorizing an 
exchange of State bonds with certain railroad companies, the State 
was tooccupy two relations to those who bought its bonds from 
thecompany. The first was that of a debtor to the holder, and 
the second was that of a trustee holding the bond of the company 
and the lien created by the act to secure payment to the party who 
advanced money to the company. The Legislature had no 
authority to create the first relation. It did have power toenact the 
Is staid c sw evnns nekeded gets saneegscecagee Bane tNke sane 455 


CIRCUIT COURTS—Jurisdiction of in relation to the right of pos- 
session of real estate— 

The Circuit Court, under the Constitution, has jurisdiction of all 
actions relating to the possession and the right of possession of real 
estate, to be exercised in such form as the Legislature may prescribe. 
UE Gi RG, TO ss Kc ncticadeeiegersdesweersuecexagens 318 


CITY OR TOWN COUNCIL—Power to levy and collect taxes on 
real estate— 

The twenty-third section of the act to provide for the incorpora- 
tion of cities and towns, eic., approved February 4, 1869, which 
granted to the city or town council the power to levy and collect 
taxes upon property, real and personal, for the use and good goy- 
ernment of the city or town, and for carrying out the purposes of 
its organization, was not repealed by section seventy-nine of an act 
for the assessment and collection of revenue, approved June 24, 
SE FE Ga Winn tinned c nce didedn sands xbaenniencex 855 
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CONSTRUCTION—OfF statutes— 

The meaning and intention of the Legislature, in the enactment 
and repeal of laws, may often be found in the cotemporaneous and 
subsequent action of that body in reference to the subject-matter, 
and the evident intention of the Legislature will control the con- 


Ae Os Ra kdinincs avdontensnessdnconsacne ssucue) wee 


CORPORATIONS—Whaence their powers derived and how exer- 
cised in relation to giving bonds and mortgages— 

All power of a private corporation must be derived from some 
action of the Legislative Department of the Government. In or- 
der to the execution of a mortgage bond a railroad company must 
have been granted such power either in express words or by reason- 
able and necessary implication. In fixing the power of such cor- 
poration as to the character of the contracts it may make, it is 
proper to regard the general scope and purpose of the grant of the 
Legislature, and not to disregard entirely reasonable implications 
resulting from attendant circumstances. Under the legislation ot 
this State the Florida Central Railroad Company had the power to 
execute a bond which was to be a mortgage by virtue of the 
statute, and without the execution of an additional mortgage to 
secure it. To such bond, when executed, attached the lien, power, 
and duty of the State as trustee under the statute. The State of 
Florida et al., vs. the Florida Central R. R. Company et al........ 

Authority of stockholders to bind a corporation— 

Where an act within the power of a corporation is done irregu- 
larly, a subsequent confirmation and approval of the act by the 
stockholders is sufficient to bind the corporation. A corporation 
having power to issue its bonds to another corporation for the pur- 
pose of enabling it to exchange them for bonds of the State, may 
ratify and affirm by subsequent action of its stockholders a former 
irregular issue and exchange of its bonds, done by officers or stock- 
holders of the company.—JD...........00 seccee socesccesseess 


CORPORATIONS—When authorized to make a contract involving 
a trust— 

Where a corporation is authorized to make a contract involving 

a trust and mortgage lien, and the statute confers a power ot 

seizure and sale upon the trustee, the statute remedy is not exclu- 

sive. Such a statute creates rights and relations well known to 

equity, and its jurisdiction attaches.—ZJb................202.0005- 


CENTRAL RAILROAD COMPANY—Authorizea to exchange 


bonds— 
The statutes fix the rights of the respective parties to such ex- 
change. Under them the Florida Central Railroad Company was 
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authorized to deliver its mortgage bonds to the Jacksonville, Pen- 
sacola and Mobile Railroad Company for the purpose of enabling 
the latter company, through an exchange of these bonds for State 
bonds, and a sale of the State bonds, to extend itsline of road. The 
increased traffic which it was presumed would come to the Florida 
Central Company was the consideration for this contract. Upon an 
exchange of these bonds for State bonds the J. P. and M. Com- 
pany cannot hold the bonds of the State as its own property, and 
without a sale of the bonds or an extension of the road occupy the 
position of a creditor of the Florida Central Company. It is nota 
bondholder within the meaning of the statute, or entitled to its 
SOON I 6 6cnc ccttacsccscesecuscscenstesssesnsnenatengs 


CORPORATIONS—When parties— 

Where a corporation is a party, it is only necessary to bring the 
corporation into court by service of process upon such officers as 
the statute directs. Subordinate agents, employees or officers are 
not proper parties. The State of Florida ef al., vs. the J. P. & M. 
hy a I OP anccaccuiucenndd Seasscanndiendenpncsaoens 


CORPORATE AUTHORITIES—Their powers— 


The corporate authorities of a town have no right to appro- 
priate the public streets to any other use than that of travel, or 
right of way, to which they were dedicated, and the convenience of 
the whole public, and they cannot lawfully obstruct the streets 
with public or private buildings; and any person whose property 
is especially injured thereby, may have the aid of the courts of 
equity to restrain such improper appropriation. Lutterloh vs. 
Mayor and Council of the Town of Cedar Keys..............-- 


CONSTITUTION OF THE STATE—Construction of Article XV— 


The sixth section of Article XV of the Constitution of this State 
reads as follows: “ All proceedings, decisions or actions accom- 
plished by civil or military officers, acting under authority of the 
United States, subsequent to the 10th day of January, A. D. 1861, 
and prior to the final restoration of the State to the Government 
of the United States, are hereby declared valid, and shall not be sub- 
ject to adjudication in the courts of this State.” If this is con- 
strued as an act of legislation whereby the preperty of one is trans- 
ferred to another without due process of law, it is void by the 
Constitution of the United States; construed as a judicial act, it is 
void for the want of power in the convention or the people to de- 
termine the rights of parties, unheard and without notice. The ey- 
ident purpose of the convention in adopting this section was to pre- 
vent the courts of this State from entertaining suits brought to set 
aside, reverse or annul any act or decision of officers of the United 
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States, acting within the scope of their authority, but it does not 
control the power of the courts to determine the legal effect of such 
acts and decisions as evidence affecting the rights of parties, accord- 
ing to the ordinary rule of law. Dickerson vs. Acosta............ 


COUNTY JUDGES—Right to charge for docketing cases— 


Chapter 1752 of the Laws of 1870, providing that the Judges of 
County Courts shall be paid three dollars for each case docketed in 
their courts, is not repealed by either Chapter 1815 of the Laws of 
1870 or by Chapter 1981 of the Laws of 1874. Davidson vs. Seegar.. 


CONVEYANCES—Act in relation to recording the same— 


The court charged the jury that, if they find from the evidence, 
that the plaintiff (the grantee of a purchassr at a tax sale) did not 
put his deed on record until after the purchase by the defendant from 
one who owned the property before the tax sale, and that the de- 
fendant had no notice of the plaintiff's title, and who purchased “r 
2 valuable consideration, the plaintiff’s title would not prevail. 
Held, that this instruction was erroneous. The act in regard to re- 
cording conveyances in this regard relates to conveyances by 
the same grantor or his grantees, and was designed to protect sub- 
sequent purchasers and creditors, and has no reference to a 
title acquired from other sources. Billings vs. Stark............ 


CONVEYANCES—Wife net joining in— 


In an action brought by bill in chancery to subject the real es- 
tate of a defendant to sale upon executions to satisfy certain judg- 
ments at law, which were obtained upon demands matured and 
due, such real estate belonged to the defendant, where it appeared 
that such defendant had conveyed the property to a third person 
for a consideration equal to its full value, his wife not uniting with 


him in the conveyance, or relinquishing her right of dower, and tho- 


consideration be paid in three notes of the grantee, due in one, two 
and three years, respectively, without a mortgage back or other se- 
curity; and when it further appeared that soon thereafter such 
grantee reconveyed the same premises to the wife of such grantor, 
for the same expressed consideration, receiving back the three iden- 
tical notes, a small amount of money and some personal property 
in payment therefor, without any proof that such notes, money and 
personal property were her separate property: J/e/d, that such 
property would be deemed the property of her husband ; that such 
deeds would be declared and adjudged null and void, and the real 
estate, thus attempted to be conveyed, made subject to the lien of 
such judgment creditors. Roper et a/., vs. Hackney et a/......... 


DEEDS— 


A deed in the possession of the grantee is presumed to have been 
duly delivered at the time it bears date. Billings vs. Stark...... 
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DOWER— 

Where an unmarried man makes a contract to sell real estate, and 
to execute a deed on payment of the purchase money, and after- 
wards marries and dies before executing a deed, the right of dower 
of the widow depends upon the compliance by the purchaser with 
the terms of the contract. 

If the purchaser in such case pays for the land, he is entitled to 
a conveyance free of the claim of dower, and he may proceed 
against the heirs and legal representatives and compel a convey- 
CO TORI Wi oo kkk hs cece kneecicsnbsddns ceeaewesbedas 


DOWER—Application for by the widow— 

The purchaser cannot enjoin the widow’s application for ad- 
measurement of dower without showing that he is entitled toa con- 
veyance, and for the purpose of procuring an injunction and com- 
pelling a conveyance, the heirs and legal representatives are 
CNY POTN ii 6, 55 0:5 seis abd dpedwcedlinens s5400e0e%s on ein 


DOWER—How affected by contracts previous to marriage if pur- 
chaser fails to comply— 

If he fail to comply, the representative may proceed to compel 

a specific performance, or for a recision of the contract. If it be 

rescinded, the widow will be entitled to dower.—Jd.............. 


DOW ER—Consideration fer the relinquishment of— 

A relinquishment of dower by a wife for the benefit of her hus- 
band is a sufficient consideration for a subsequent settlement 
upon her by him; and such settlement is not fraudulent as to cred- 
itors of the husband if the relinquishment was obtained upon an 
express agreement with her that the settlement should be made, 
and the property settled upon her is a fair equivalent for the dower 
relented, INalle G& U6. VS. LAVGY 66 Givsccscccssccesesscicsescsss 


DRAINAGE—Swamp and overflowed lands— 

Under the provisions of the Internal Improvement law of this 
State, it is the duty of the Trustees of the Fund to make such ar- 
rangements for the drainage of the swamp and overflowed lands 
as is most advantageous to the fund. Trustees of the Internal Im- 
Ceaveens TONE TE. BeNOR iis ssicicicccsrenscesivendesessis 

DEMURRER—To amended bill— 

To an amended Dill the defendant has a right tointerpose a new 
demurrer, notwithstanding a previous demurrer to the original bill 
DOS DOG CURING ie 2 osc ccssccsacnsecssiawsiesdesndsonaceeehaas 

DEMURRER—Unknown to chancery practice— 
A demurrer to answer in chancery is a pleading unknown to 
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chancery practice. After answer the plaintiff must either set the 
case down for hearing upon bill and answer, except to the answer, 
or file a replication thereto. This court cannot give effect to such 
irregularity, and, upon appeal, the judgment must be reversed and 
the case remanded, with directions to strike the demurrer from the 
Se Fe OU SR cen cncceresesccusensecssesesecseeseue 666 


EXEMPTION— 

An exemption of property from sale by process of law is a per- 
sonal privilege, which may be waived by the owner of the prop- 
erty conveying an interest by means of an absolute cr defensible 
conveyance of property otherwise exempt from such sale. Patter- 
CD TE, Tr OE Fs oc cs cr cccnsecscesessscccevesscacess 337 


EQUITY— 
A court of equity wil] not devise some method to recover a debt 


because of failure to recover the debt through the ordinary legal 
remedies. Finegan vs. the City of Fermandina................ 379 





A court of equity will decree performance by a trustee of a con- 
tract, when such contract conforms to the law of his trust and his 
duty as to the improvement of the trust property, and where there 
is performance by the party with whom the contract is made. 
Trustees of the Internal Improvement Fund vs. Gleason.......... 384 


EQUITABLE RELIEF— 

Both legal and equitable relief may be blended in the same ac- 
tion under the Code. Where the primary relief sought is legal, a 
case must be made in which the plaintiff is entitled to the final relief 
prayed, in order to authorize a temporary injunction under the 
Code in aid of such relief. So an injunction should not be granted 
to restrain the doing of acts in relation to property, in respect to 
which property no final judgmet is prayed. Kahn vs. Kahn and 


EQUITY—As to return of chattel— 


Equity will not decree the return of a particular chattel, unless it 
is of peculiar value and character. Bowes vs. Hoeg.............. 405 


EQUITIES—Under execution sale— 
The general rule is, that the plaintiff in execution, purchasing at 
a sale under his execution, takes the property subject to such prior 
liens and equities as affected it in the hands of the defendant in ex- 
ecution when the judgment was recovered. This rule applies to 
the sale of a franchise under a statutory power. Holland vs. the 
I OE Gis 6. non 0e:0h.050000s0n00censeessnecceseesncess 455 
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EVIDENCE—Certificate of the U. 8. Direct Tax Commmissioner— 

A certificate of sale of lands sold by the United States Direct 
Tax Commissioners, under the act of Congress of June 7, 1862, for 
unpaid taxes charged thereon, signed by two of the Tax Commis- 
sioners, is admissible in evidence in an action brought to try the 
ile to the Dnmd. BEI WE: FARGO, oo okic ccicscasccicecssices 

The certificate of the sale of lands by the United States Direct 
Tax Commissioners (under the act of Congress of June 7, 1862,) for 
the non-payment of taxes, is prima facie evidence of the regularity 
and validity of the sale and of the title of the purchaser, and a mere 
assignment by the purchaser of the certificate of sale does not divest 


him of the title thus acquired, and the assignee of the certificate - 


cannot maintain ejectment in hisown name. The title being vested 
in the purchaser by the tax sale, he can only divest himself of it 
under the laws of this State, by deed or by will, (if the property is 
not redeemed by the owner as prescibed by law,) or, the assignee of 
the certificate may, by complying with the terms of the second 
section of the act of Congress of March 3, 1865, (13 Statutes at 
Large, 501,) obtain a patent from the President of the United 
iak, - EE VR. MIG ook oS kkcddncitndcesasss. 4% «0d 

A certificate of the Clerk of the United States Direct Tax Com- 
missioners is not evidence of a sale by them for taxes. Billings vs. 
Pia de cinscsmicnsasniadn ade deded cinediameeaieer aes errr 

Either party is entitled to the benefit of any evidence introduced 
upon the trial by the other party.—Jb......... ccc eee e cece ec cees 


EXECUTOR—Acquires no interest through a purchase at his own 
sale— 

An executor will not be permitted to hold an interest acquired 
through a purchase at his own sale. If, however, a third person is 
interested in such bid, a court of equity should not set aside the 
sale as to this third person in a case where the sale was by commis- 
sioners for full value and there was no fraud in fact. Price e¢ al. vs. 
a's occ cicinne 460 nd050sesd bs in0kesne Ceenennesnanseesenes 


EXECUTION—Sale under— 

The court decreeing the sale of the real property of a grantor, 
upon execution issued upon judgments at law, which it had de- 
clared a lien upon the property, his conveyance having been ad- 
judged null and void, cannot authorize the sheriff upon such sale 
to convey the interests of other than the defendants in execution ; 
nor can it direct the sheriff to put the purchaser of such premises 
in possession by turning all others out of possession. The purchaser 
must take such title and right as he may acquire by virtue of the 
sheriff’s sale on execution. Roper et ai., vs. Hackney ef al......... 
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EXECUTION—Grounded on the judgment of a competent court— 
An execution is a writ grounded on the judgment of a competent 
court, and cannot issue except upon an order, decree or judgment 
of such court, wherein the liability of the party is established. Da- 
WE WE, ac cccccccesccvcccsceccccesccsssoscccencossas ‘ 


EXECUTION—Sale under by a sheriff— 


The sale by a sheriff of real property, by virtue of an execution 
unathorized by law, and void upon its face, would not cast a cloud 
upon the title, and a Court of Equity will not interfere to restrain 
such sale, the law affording complete and ample redress.—J)...... 


FALSE IMPRISONMENT—Indictment for— 


An indictment charging one with having, without lawful author- 
ity, forcibly imprisoned another against his will, does not state an 
offence under Section 43 of Chapter III of “An Act to provide 
for the punishment of crime and proceedings in criminal cases,” ap- 
proved August 6, 1868. Under that law the acts charged must 
have been committed “ with intent to cause him to be secretly con- 
fined or imprisoned in this State against his will, or to cause him to 
be sent out of this State,’ &c. The Act of 1832, punishing false 
imprisonment by fine or imprisonment, stands unrepealed. Ross 
Rh Fe re I 660s oni ntbs0c0ndns nce cececscnceesass 


FORCIBLE ENTRY AND UNLAWFUL DETAINER— 


In a proceeding under the act relating to forcible entry and unlaw- 
ful detainer, the plaintiff claimed that he was lawfully put in pos- 
session of the premises by virtue of a writ of possession issued in a 
former similar proceeding against the husband of one of the appel- 
lants; and on the trial, the writ of possession and the proceedings 
in the former case being produced, and it appearing that no judg- 
ment had been entered therein; it is Z/e/d, that the writ of posses- 
sion was void, and did not give the plaintiff a lawful possession, or 
right of possession; and the defendant, having re-entered without 
force or violence, was not guilty of an unlawful entry. Stark and 
Sa ki 6dedcidenedtandesnavendsesweuneteneedeewase 


GUARDIAN—Power of the Judge of Probate— 


Under the Constitution of 1839, and the statutes made thereun- 
der, the Judge of Probate had a general power to revoke the ap- 
pointment of a guardian of the person and estate of an infant. 
RD WE, IER s kcvidcecsascnssdesharsenrseidasacsenndon 


(;UARDIAN—Appointment of by the court, and power of revo- 
cation— 


Where, pursuant to an understanding between the parties, the 
appointment of one guardian is revoked and the appointment of 
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another made, such proceeding cannot be called in question collat- 
erally. The court having jurisdiction of the subject matter, both 
the revocation and the appointment are valid ; nor is it necessary 
in such proceedings to give the infant notice, the matter of 
guardianship being under the exclusive control of the court, the 
guardian being its officer, and the infant having no right to any 
particular guardian. IB. ......ccccccccccccccescccccccossoccose 9 


GUARDIAN—Removal of— 

Upon such removal, it is a matter of course for the removed 
guardian to come to an account, and upon his turning over the es- 
tate to his successor, he is not responsible for the subsequent wast- 
ing of the estate by such successor.—J)...........0cececeeeeceees 9 


GUARDIAN—Process against— 
Where service of process is made upon the general guardian 
of the infant, he appears and makes the defence required by the 
statute and is heard by the court as the representative of the infant, 
such action is equivalent to his appointment as guardian ad litem. 
es GE GE Wa hs cacicctsccecdecgessagescuceseuesendease CT 


HABEAS CORPUS— 
Vide Title Criminal Practice. 


HOMESTEAD—When granted toa surviving son— 


As between tenants in common it is within the power of the 
chancellor in decreeing partition to direct the Commissioners to as- 
sign the share containing the homestead to the surviving son, before 
that time occupying the homestead, rather than to surviving grand- 
children. In such case where the surviving son can retain the 
property, this action of the chancellor will not be disturbed. If, 
however, it is established that the assignment of the homestead 
will result in its going to his creditors, the homestead should be 
given to the grandchildren, as they should be preferred to creditors 
Of the eam. Tied 06. TRIG... cccccccccccccccccccccccccccccscoess 424 


INFANTS—Sale of interest in estate— 

Where there has been a sale of an infant’s interest in the estate 
of his ancestors, and the infant after his majority has knowingly re- 
ceived the amount representing his interest from the party that he 
is aware made the purchase and claimed title to-the interest in the 
estate, such person so receiving such amount has no equity to re- 
cover of the purchaser any portion of the estate for which he has re- 
ceived an equivalent. Price et al. vs. Winter............0e000005 67 


What essential to the validity of such sale— 


It is essential to the validity of the sale of the interest of an in- 
fant in the estate of his ancestor that the court making the sale 
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should so far conform to the statute regulating the proceeding as to 
acquire jurisdiction of the subject matter and the parties. Over the 
inheritance of an infant the Legislature has plenary power. It can 
prescribe the method by which jurisdiction of the infant can 
be acquired, and conformity to this requirement is all that is ne- 
CRE 0k ccc vnsescesecdcectccssoccseneesessecesiooseseces 
INJUNCTION—Against the funds of a corporation— 

A stockholder, having no claim upon particular funds of a cor- 
poration, cannot, as against the action of himself and the corpora- 
tion, get an injunction upon « claim of property in himself in such 
I I 6 as cic iccacusesierenceeeckdmennn neue 

INSOLVENT ESTATES—P roe rata payments by— 

The third section of “ an act to provide for the payment pro rata 
of the debts of insolvent estates,” approved January 8, 1853, does 
not expressly prohibit suit against the executor or administrator of 
an insolvent estate upon “unauthenticated or admitted claims,” 
and such claims may be established by suit, the judgment thereon 
to be enforced or collected in the manner provided in that act for 
the collection of other claims against the estate. Wilson and 
Be FI oo 0b has os dn es oon snk edsdndassonanes 


INJUNCTION—Will not lie for trespass or withholding chattels 
levied on by sheriff— 

A bill in equity for an injunction will not lie for a mere 
trespass or wrongful withholding of chattels levied on by a 
sheriff under a void execution, the remedy being entirely adequate 
by a suit at law. Davidson vs. Floyd................0..eeeeeees 


INJUNCTION—Not to restrain an appeal— 

A defendant cannot, through the process of injunction, be pre- 
vented from appealing in a case where, under the Constitution and 
laws, he has a clear right to appeal, nor should a perpetual injunc- 
tion be granted without notice or hearing, which in effect deter- 
mines rights involved in the issues in the cause. The State of 
Florida vs. the J. P. & M. R. R. Company ef al................... 


INJUNCTION—To execution of a decree of foreclosure of a mort- 
gage— 

An original bill, filed for the purpose of enjoining the execution 
of a decree of foreclosure of a mortgage upon the ground that a de- 
fence existed of which the defendant neglected to avail himself, or 
which may have been denied by the court, cannot be sustained. 
nos shnksetaeensecussdcsndedednnenios betes re 

INJUNCTION—As to sale for taxes— 
Equity will not enjoin the sale of property for taxes on account 
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of irregularities in the matter of notice of time and place of sale. 


Finegan vs. the City of Fernandina. ................ceeceeeeees 379 


INJUNCTION—On affidavit by counsel— 


To justify allowing an injunction where the affidavit to the bill is 
by counsel, it must be such an affidavit as does not leave it to the 
counsel to determine for himself what facts he swears to. Where 
such an affidavit is positive and direct to no material allegation in 


the bill, an injunction should not be granted. Bowes vs. Hoeg.. 403 


JUDGE—Acting as attorney, as an attorney when not disqualified— 
Representing as attoraey a third person not a party to a suit in 
proceedings against a receiver in said suit, does not disqualify such 
person from hearing as judge the case between the parties, when 
the equities of such case are independent of the rights and not 
connected with the case of such third person. State of Florida e¢ 


al. vs. the J. P.& M. R. R. Company ef al. ...... cece cccscccvees 201 


JURISDICTION—Of Circuit Courts, as to possession of real estate— 
The Circuit Court, under the Constitution, has jurisdiction of all 
actions relating to the possession and the right of possession of 
real estate, to be exercised in such form as the Legislature may pre- 


9 


SOCTRC.. TURE SUG WHe VA, Te 66 65 bo cesdscccesvessososceees 318 


JURISDICTION—Of the County Court— 

Under the Constitution of 1868, and the statutes thereunder, the 
County Court has no jurisdiction to enter and enforce a gen- 
eral judgment against a guardian for a sum in excess of its ordinary 
civil jurisdiction. Simpson vs. Gonzales ef dl........ seeeeeees 


LAND SALES BY THE U.S. DIRECT TAX COMMISSION- 
ERS—Prima facie evidence of title— 


The certificate of the sale of lands by the United States Direct 
Tax Commissioners (under the act of Congress of June 7, 1862,) for 
the non-payment of taxes, is prima facie evidence of the regularity 
and validity of the sale and of the title of the purchaser, and a mere 
assignment by the purchaser of the certificate of sale does not divest 
him of the title thus acquired, and the assignee of the certificate 
cannot maintain ejectment in his own name. The title being 
vested in the purchaser by the tax sale, he can only divest himself 
of it, under the laws of this State, by deed or by will, (if the prop- 
erty is not redeemed by the owner as prescribed by law,) or the as- 
signee of the certificate may, by complying with the terms of the 
second section of the act of Congress of March 3, 1865, (13 Statutes 
at Large, 501,) obtain a patent from the President of the United 
States. Billings vs. McDermott............. oencesees soeeseenase 


Vide Hill vs. Vanderpool............. Bree . Specs etic: aa 
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LANDS—Proceeding for the sale of lands of a decedent— 

In proceedings for the sale of the lands of a decedent, the statute 
of this State does not require the service of process upon an infant 
heir or devisee in order to acquire jurisdiction. The statute requires 
the court to appoint a guardian for such of the heirs or devisees as 
are infants, and thisis essential. Price e¢ al. vs. Winter.......... 66 

Such proceedings a judicial sale— 

A sale of the land of a decedent under such proceedings is a ju- 
dicial sale. If the court has jurisdiction of the subject matter and 
the person, a purchaser at such sale cannot be affected by irregu- 
larities of errors in the proceedings. Such errors may be corrected 
upon appeal. They cannot be corrected in a collateral proceed- 


LIEN FOR RENT ON CROPS— 

A lessor of land, the lease being in writing, has no lien for rent 
upon the crops of the tenant under the provisions of “ an act for 
the relief of landlords,” (Chap. 1498, Laws of 1865-6,) until a war- 
rant of distress is issued according to the provisions of that act. 
Patterson vs. Taylor and Randall.... .........0esceeceeseeeeees 336 


LIEN—Of a mortgagee on personal property— 

A mortgage of personal property does not release the property 
from the lien of his mortgage by his mere silence on being in- 
formed that a portion of the property has been disposed of by the 
mortgagor and delivered to another creditor. His assent to the de- 
livery or other disposition of the mortgaged property might operate 
to release it so as to protect a third party.—J0d ......-...... 0000s 336 


LIENS—Under execution— 
The general rule is, that the plaintiff in execution, purchasing at 
a sale under his execution, takes the property subject to such prior 
liens and equities as affected itin the hands of the defendant in exe- 
cution when the judgment was recovered. This rule applies to the 
sale of a franchise under a statutory power. Holland vs. the State 
Oe ia d:na adn ka ck dtdeceneccsecddanasusshetccssencaes 455 


LIMITATION—On the power of the State to pledge the credit 
thereoi— 

A limitation upon the power of the Legislature in the matter of 
pledging the credit of the State to aid quasi public works, such as 
railways, should be strictly construed, and an act of the Legislature 
authorizing an issue of State bonds in aid of a line of railway 
differing essentially and fundamentally from the line to which the 
power thus to aid was limited by the Constitution, is in this respect 
unconstitutional and void. Holland vs. the State of Florida...... 455 
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MANDAMUS—When it does not lie to compel a Judge to hear a 
cause— 
Where a Judge has determined that, under the statutes of this 
State, he is disqualified from hearing a cause, mandamus does not 
lie to make him reverse that decision and to hear the cause. State 
of Florida er rel. P. & L. R. R. Company vs. VanNess, Judge of the 
First Judicial Circuit....... s6ebaedssseedees é0vbeneesaes sekeees 317 


MINUTES OF THE COURT—Entry— 

This entry in the minutes, “ Verdict for plaintiff; let writ issue,” 
is not a judgment, and execution thereon is void. Stark and wife 
GE, TR st esevcscesadess badtaneisid Kaepeseeeesaewebes veoee Oe 

MORTGAGE—Presumption of payment— 

Where a mortgage was given to secure a promissory note, pay- 
able in four months, and no suit brought until fully nineteen years 
afier the note became due, and no proof that any portion of the 
principal or interest had ever been demanded, and the mortgagor 
having died, the note and mortgage not being found among his ef- 
fects, and the administratrix, the widow of the mortgagee, never 
having had any knowledge of their existence, and there being no 
proof tending to show what had become of the note and mortgage, 
the administratrix not bringing suit until after this long time had 
elapsed on being informed that the mortgage was not cancelled of 
record; upon answer of payment, eld: that payment would be 
presumed on account of the lapse of time and other circumstances 
shown. Buckmaster vs. Kelley ef al..........002 ee eee seeneesee 180 


MORTGAGE—Undivided interest in Jand cannot be partitioned— 


Upon foreclosure of a mortgage upon an undivided interest in 
lands, the court cannot make a decree of partition of the lands 
umong the several owners and claimants.—Jb.............00eea0 180 


MORTGAGEE—His equitable interest— 

A mortgagie has no equi/able rights growing out of his mortgage 
lien to have a receiver of the estate of the mortgagor beyond the 
property embraced in the mortgage. The receivership should not 
be extended to other property in the possession of and claimed by 
third persons. The State of Florida et al. vs. the J. P. & M. R. 
I Ro ae ccccncctansessesccvisagetensianneoiancanaanein 201 


MORTGAGE— 

Taylor mortgaged to Patterson certain personal property, in- 
cluding a growing crop, to secure advances of goods, etc., to enable 
Taylor, a planter, to make and gather the crop. The mortgage 
debt not being paid, Patterson commenced suit to foreclose the 
mortgage, Whereupon the mortgagor interposed a defence that the 

21 
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mortgaged property had been selected and set apart to him as “ ex- 
empt from forced sale under any process of law:” Heid, that the 
term “ forced sale,” as used in the Constitution, is a sale against the 
will of the owner, and not a sale to which he had expressly con- 
sented by giving the mortgage; that having thus, for a valuable 
consideration, given his consent to the alienation of the property, 
upon his breach of the condition of the mortgage, he is estopped 
from revoking it ; and the court, in ordering a sale, does but decree 
a specific performance of the agreement, which agreement was not 
forbidden by law. 


A mortgagee of personal property does not release the property 
from the lien of his mortgage by his mere silence on being in- 
formed that a portion of the property has been disposed of by the 
mortgagor and delivered to another creditor. His assent to the de- 
livery or other disposition of the mortgaged property might operate 
to release it so as to protect a third party. Patterson vs. Taylor 
SE En 0:0 60 nc ncncensccccceccceccaseacenesssévecosesecenss 


An objection to the terms of the mortgage by the mortgagor, 
before signing, that it included property which he desired to re- 
serve and use in paying a debt to another, cannot vary the legal 
effect of the mortgage.— JD. .........ccccccssccccccccceeecccccccs 


MORTGAGE—Who entitled to the possession— 


The statutes of this State provide that the mortgagor shall be en- 
titled to the possession of the mortgaged property until after decree 
of foreclosure and sale; that the mortgage is a “ specific lien” 
upon property, and that the mortgagee is incapable of acquiring 
possession until after decree of foreclosure, and then only by bid- 
ding and outbidding all competitors in market. An execution pur- 
chaser of the equity of redemption takes the land subject to the 
equitable rights of the mortgagee against the mortgagor. The pos- 
session which the law allows the mortgagor, as well as such pur- 
chaser, is subordinate to the equitable rights of the mortgagee. The 
right to possession exists cum onere. Non-residence and insol- 
vency of the mortgagor, a failure on the part of the execution pur- 
chaser in possession as well as of the mortgagor to keep down the 
interest of the mortgage debt, and clear inadequacy of the mort- 
gaged premises to pay the debt, are equities by which the court 
can affect the conscience of the party thus in possession. The mort- 
gage is in equity a charge upon the land and its produce, and un- 
der these circumstances a receiver of the rents and profits should 
be appointed upon bill seeking foreclosure and sale. Pasco vs. 
Gamble and Poole............secseeeeeeee peentebsesesessaneoss 
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NOTICE—When given by an attorney— 


It is within the power of the Legislature to authorize notice of 
the institution of a suit to be given by .n attorney or party, instead 
of through a writissuing out of a court. Gilmer vs. Bird........ 410 


NUISANCE—Public and private— 


The erection of a building in the centre of a street sixty feet 
wide, to be used for a market for meat, fish, &c., and as a pound for 
confining swine and other animals and as a jail, in front of places 
of business or private residence, would be both a public and private 
nuisance, and the courts of equity will interfere to prevent or abate 
it in behalf of any one likely to sustain an injury thereby. Lut- 
terlogh vs. the Mayor and Council of the Town of Cedar Keys.... 307 


OATH—Form of administered to a jury— 


A form of oath administered to a jury in a civil action contain- 
ing matter not embraced in the issue, which was not objected to by 
either of the parties, will not be considered as error, unless it is evi- 
dent that the jury were misled thereby. Stark and wife vs. Bil- 
isa d onc cscs ce enccenndsn td sadacsnesesiods be secneavasnenegass 318 


PARTIES—When a corporation is a party— 


Where a corporation is a party it is only necessary to bring the 
corporation into court by service of process upon such officers as the 
statute directs. Subordinate agents, employees or officers are not 
geoper parties. Throwasd V6. TEOGg,.......cscccccccscsscvcceces 570 


In an action brought by H. against M. B. as administrator of the es- 
tate of C. B., to foreclose a mortgage on real estate given by C. B. 
in his lifetime, the defendant in his answer alleging that C. B. 
held the land in trust for certain other persons, it appearing in the 
record that H. was a bona fide purchaser by mortgage for a valuable 
consideration without notice of such trust, eight years having 
elapsed between the acquisition of the title by C. B. and the com- 
mencement of the action for foreclosure: Held, that it was not ne- 
cessary to make the alleged beneficiaries parties defendant in the 
action. 

Prior incumbrancers as mortgagees are not necessary parties in 
an action to foreclose a subsequent mortgage.—JD.............08- 870 

Where the specific performance of such a contract is sought, af- 
fecting to a great extent the interests of the cestwis que trust, they 
should be parties to the suit. Trustees of the Internal Improve- 
EE TE WE Go 0006s cccsvecvevetesetcnsecsessaene 884 


PRACTICE— 


When a bill of complaint contains such a variety of subjects of 
litigation not proper to be joined, and of parties not properly joined, 
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and ag to some of the matters other parties are necessary, the court 
may, sua sponte, dismiss the bill as multifarious, whether the bill 
be or be not demurred to for such causes. 


A bill in equity to set aside a deed or mortgage cannot be sus- 
tained without the presence of the grantee or mortgagee; and 
with such matters cannot be joined a demand for rents and profits. 

A demand for rents and profits, or for use and occupation, cannot 
be recovered in a suit in equity for a partition. 

A decree of partition cannot be had while the premises are held 
adversely by other parties. The legal title must be first estab- 
lished. 

Equity is not the proper forum nor a bill in partition the proper 
action for trying the legal title to lands. Mattair e¢ al. vs. Payne 


Appeats—When prosecuted— 

A person claiming to succeed to and represent the interests of a 
defendant against whom a judgment has been rendered, cannot, 
by simply filing a statement and exhibits showing such claim, 
prosccute an appeal to this court in his own name, there having 
been no action by the court rendering the judgment making him 
a party. The general rule is that aperson has no right to appeal 
until some question to which he was a party has been adjudicated 
by the court of origina] jurisdiction. The State of Florida eé7 al. ys. 
the Florida Central R. R. Company ef dl.......... cc cece ese eeee 690 

When « Plaintiff?’ may Dismiss his BUL— 

A plaintiff may dismiss his own bill, with costs, at any time 
before decree. Where the order is to discontinue at “ plaintiff’s 
costs,” it is the duty of the party to whom costs are awarded to 
furnish his bill or procure his costs to be taxed.—Jd.............. 690 


PARTIES—In Appellate Court— 

The simple filing of letters testamentary after a final judgment 
ayainst her testator does not enable an executrix to prosecute an ap- 
peal from the judgment. She must be made a party in the court 
below to give her a standing as an appellant in the court.—Jd..... 690 

A County Judge, as a Judge of Probate, has no authority to issue 
un execution for costs and fees,except upon a judgement or order 
establishing the liability of the party and the amount due. David- 

000 WE. WIGGE. ..cccccccccccccccccccccccvccccccccosecsscccocces 667 


PRACTICE—Demurrer to an answer unknown to chancery prac- 
tice— 

A demurrer to an,answer in chancery is a pleading unknown to 

chancery practice. After answer the plaintiff must either set the 
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case down for hearing upon bill and answer, except to the answer, 
or file a replication thereto. This court cannot give effect to such 
irregularity, and, upon appeal, the judgment must be reversed and 
the case remanded, with directions to strike the demurrer from the 
SRR TRE WR, BN ois ovine suing 6n5nsedeegeseneesnrbes 666 


PRACTICE— 


Where facts material to the plaintiff are embraced in the issues 
made by the pleadings of the defendant, it is error to enter a fina! 
decree for the plaintiff without evidence, without a hearing, and 
without a default. Soalso is it error to make a final decree against 
a defendant upon the allegations of a complaint and ez parte affida- 
vits, without service of process, without notice, and without oppor- 
tunity for hearing. State of Florida ¢f al. vs. the J. P. & M. R. 


Copies of detached papers, severally certified to be copies of 
papers filed, and of minutes of the court, purporting to pertain to a 
cause, are not proper evidence of the proceedings and judgment! 
when offered for the purpose of showing a judgment. The process, 
pleadings, proceedings, entry of verdict and final judgment, forming 
the complete judgment record, or a copy thereof certified to be sucin 
record, and the whole thereof, should be produced. 

This entry in the minutes, “ Verdict for plaiatiff; let writ is- 
sue,” is not a judgment, and execution thereon is void. Stark and 
| rrr ree Or Tey TOT ere peas 


PRACTICE, CRIMINAL—Accessory to a murder; plea in abate- 
ment— 

The accused being indicted as accessory to the murder of Ellen 
Wells by William Newton, pleaded in abatement that the certifi- 
cate of the Chairman of the Board of County Commissioners had 
not been recorded together with the list of persons selected by the 
board as required by law, from which juries are required to he 
drawn: Held, that the omission of the Clerk to record the certifi 
cate did not constitute an irregularity in the drawing, summoning 
or empaneling of jurors. Keech vs. the State of Florida.......... 591 


ws 
ba 
wm 


Accessory—Cannot be tried before the principal offender is tried— 

One charged as an accessory before the fact, in an indictment for 
felony, cannot, by law, be tried before the principal offender is 
tried, but both may be tried upon one indietment.—Jb............ 501 

Act of 1875 Reducing Number of Grand Jurors— 

Since the date of “an act to amend section 5, chapter 1628, Laws 
of Florida, reducing the number of grand and petit jurors,” ap- 
proved February 20, 1875, not more than fifteen persons should be 
summoned and sworn on a grand jury. The purpose of the act 
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was to reduce the number of grand jurors, and its effect was to re- 
peal so much of the existing law as required a greater number to be 


Second Count in the Indictment should contain all the Facts— 

A second or subsequent count in an indictment should contain a 
statement of all the necessary facts and allegations to charge the of- 
fence. A reference to a former count for the purpose of supplying 
a material statement is not sufficient.—Jd...................0008. 

Deficiency in Number of Jurors—How supplied— 

The twenty-first section of the act of 1868, relating to jurors, pro- 
vides that when asufficient number of jurors duly drawn and sum- 
moned cannot be obtained, the court shall cause jurors to be sum- 
moned “ from the bystanders or from the county at large.” The 
court ordered a deficiency to be supplied “ from the bystanders or 
from the county at large,” thus making the order in the alternative 
form: He/d, that the mode of supplying the deficiency in either or 
both ways is left to the discretion of the court, and there was noir- 
regularity which could work an injury to the accused.—Jb........ 

Deficiency in the Panel—How supplied— 

After the jury had been sworn, but before any testimony had been 
taken, one of the number was found to be an alien who had not taken 
any step toward naturalization, and was one of a class prohibited 
by the constitution from being a juror. The court discharged him 
and had his place supplied with a competent person: Held, not ir- 
regular. Insuch case the entire jury should be sworn anew.—JD. . 

Witness—A principal offender competent— 


A principal offender is, before judgment of conviction of felony, a 
competent witness against an accomplice or accessory in the same 


Recommendation to Mercy—Effect thereof— 


In “capital” cases, ifa majority of the jury recommend the ac- 
cused to the mercy of the court, the sentence must be imprison- 
ment for life (Act of February 27, 1872, Chap. 1877.) It is held not 
to be error if the court omit to imform the jury of this law, unless 
specially requested to dO S0.—1b.... 2... eee eeee cece ce ceeeeeecees 


In Indictment for Murder—Location of the wounds must be stated— 

In an indictment for murder, the part of the body upon which 

the injury was inflicted should be stated. The dimensions of an 

incised wound should also be given.—Jb.................000s000- 
Habeas Corpus—Writ of error in a habeas corpus proceeding— 

The granting of a writ of error to a judgment in a Aabeas corpus 

proceeding, is a matter of discretion in this court. The proceeding 


591 


591 


591 
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is ex parte, not requiring notice unless so directed by thecourt. A 
petition setting forth the nature of the case, accompanied by a cer- 
tified copy of the record, is the proper basis for such motion. Zz 


A Party Indicted for Murder entitled to a Writ of Habeas Corpus— 


A party indicted for murder is entitled, upon proper application, 
to a writ of habeas corpus for the purpose of showing such facts as 
may satisfy the court that the proof is not strong or the presump- 
tion is not great that heis guilty of a capital offence, and that he is 
entitled to be discharged on bail. The indictment charging a cap- 
ital offence is not conclusive upon such application, under the 
statute, as to the character of the testimony. Holley vs. the State 
GE NN 0000005 b6is 6 0aedskdn tensed Hénnneesedses enauanseetn 668 

Misdemeanor— 

Previous to the constitutional amendments of 1875, the Circuit 
Courts had no jurisdiction to try a party charged with a misde- 
meanor, except upon appeal from the county court, and a judg- 
ment of the Circuit Court upon a conviction for a misdemeanor 
tried upon indictment in the court, was void. Kennedy vs. the 
NO EE Ps ho hed cc ccssncnssneiecscessnssedinnssocmaen 635 

Assault with Intent to Kili— 

An indictment charging “an assault with intent to kill,” charges 
a misdemeanor under an act of February 10, 1832, the penalty not 
being imprisonment in the State prison ; and the offence is not in- 
cluded in the provisions of Section 46, Chapter 3 of the Criminal 
Code of 1868.—Jb........ $hobbneHhens t0tdndbeencaeseebebarenen 635 


In Capital Cases—The Judge should ask the prisoner whether he has 
anything to say— 
In capital cases, before pronouncing sentence, the Judge should 
ask the prisoner whether he has anything toJsay why the sentence of 
the law should not be pronounced against him, and this should ap- 
pear on record. But the omission of this ceremony is not ground P 
for a new trial, but only for setting aside the judgment or sentence 
already pronounced, to the end that it may be properly observed 
and judgment regularly pronounced.—1d........-+e+ee00 seeeees 591 
Principal in a Murder—As witness against the accessory— 
The accused was indicted for murder, and another person as an 
accessory ; the accessory being tried first, the principal was used by 
the State as a witness against the accessory, who was convicted. On 
being arraigned for trial the principal pleaded that he was entitled 
to be discharged, on the ground that he had been used as a witness 
against, and secured the conviction of, theaccessory. Held, that the 
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plea was bad; such matters should be addressed to the Executive 
power of pardon, and not the courts. Newton vs. the State of Flor- 


Accused Designated by a Different Name— 

It is alleged that according to the evidence the name of the per- 
son killed was Ellen Keech, and not Ellen Wells, as charged in the 
indictment, and that judgment should be arrested for that cause. 
Held, that though there was some confusion in the evidence as to 
the true name, yet it was for the jury to determine as to the inden- 
tity of the person named in the indictment and the proofs. It is 
generally sufficient to give the name by which the person is usually 

PE iis scacdcaesirceccanseomenpecdsnsadoseneescoenss 
Habeas Corpus— 

When a person is indicted for murder or other capital offense, he 
is entitled, upon Aabeas corpus, to produce such evidence as may op- 
erate to convince the court that the offense is of such grade, or that 
there are such strong doubts in the case that a jury should not, upon 
the case as presented, convict of a capital offense for the purpose of 
being discharged on bail. Finch vs. the State of Florida......... 


RAILROADS—Construction of special franchises according to the 
charter— 

The duration of a franchise or right granted by the Legislature 
to a corporation is fixed by the constitution operative at the time of 
the enacment, or by the enactment itself. The rights passing to the 
Atlantic & Gulf Railroad Company under the act of 1866, are coex- 
istent with the franchise to be a corporation therein granted. 

The charter of a railroad company providing “ that the said rail- 
road and its appurtenances, and all property therewith connected, 
shall not be taxed higher than one half of one per cent. upon its 
annual net income,” is a contract between the State and the com- 
pany, the obligation of which cannot be impaired by subsequent 
action of the State. Atlantic & Gulf Railroad Co. vs. Allen..... 


RAILROADS, BRANCH—When exempt from taxation— 


Upon the amendment of a charter of a railroad company (whose 
road was thus exempt from taxation) authorizing it to construct a 
branch road, the branch road, when constructed, became subject to 
the provisions of the original charter, and the right of exenyption 
from taxation therein granted attached with full force to the branch 


road.—1b........+..- MtbeeedoeneScreeredeseesegaceresoosances 


RAILROADS—Sale thereof carries exemption from taxation— 


A statute providing that “all rights” as to a line of railway 
which “ are and have been legally vested” in one corporation shal] 
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pass to another corporation upon a sale by one to the other, is suffi- 
ciently clear and certain to passa right of exemption from taxation, 
if such right exists in the vendor company at the time of sale.—J0d. 637 


RAILROADS—Act of January 6, 1855, construed in relation to ex- 
emption from taxation— 

The railroads exempted from taxation under the 18th section of 
the act entlitled “an act to provide for and encourage a liberal sys- 
tem of internal improvements in this State,” approved January 6, 
1855, were such roads only as were a part of the State system there- 
by created, and the railroad from Live Oak, Florida, to Lawton, 
Georgia, was not embraced therein. This section of that act con- 
Hs 6 hock nk aRhedacencewcseuecsesanetehadeseeersecue 637 


REHEARING OF A CAUSE—By bill of review— 

A supplemental bill, in the nature of a bill of review, and not a 
petition for rehearing, is the proceeding by which a defendant after 
final decree pronounced, but not entered or recorded, may have a 
rehearing of the original cause, and a hearing of new matter or facts 
discovered since publication. The office of a petition for rehearing 
under the statute considered and defined. Finlayson ys. Lipscomb 558 


RAIL ROADS—Under the system of Internal Improvements by the 
Laws of Florida— 

Where the line to which aid was authorized to be extended by 
the Constitution was part of a State system, having its several ter- 
mini at points within the State, a line of railway, embracing a part 
of the system but having one of its terminal points on the boundary 
line of another State, looking to a connection with the ports of an- 
other State, is a line of railway essentially and fundamentally dif- 
fering from the line to which aid was authorized to be extended. 
BS CE. Ge BR SE Ps oo ci cece stisdveccedesessscenics 499 


RECEIVERS— 

As a general rule, a receiver appointed in a prior suit should not 
be displaced by the appointment of a receiver of the same subject 
matter by the same court in a subsequent suit. The receivership in 
the first suit should be extended to the second, subject to the legal and 
equitable claims of all parties, and the rights of the parties in each 
suit are substantially the same as if different persons had been ap- 
pointed at the several times when such receiverships were granted. 
If, however, a different receiver is appointed, then, if the court has 
jurisdiction of the subject matter and parties, and is the same court 
which made the first appointment, the receiver in the first suit must 
deliver to the receiver appointed in the second. The State of Flor- 
idadel. va. The d. P. & HM. BB. BA. cscccccscccccccesconcececs 201 
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Where no serious injury to the property involved in controversy 
can result from the delay, notice should always be given before a 
receiver is appointed. A case of great urgency should be made to 
appear to justify such an appointment without notice, and wherever 
an injunction or restraining order is sufficient to protect the rights 
of the plaintiff, no reciver should be appointed. The appointment 
of a manager of a line of railway is an extraordinary exercise of 
power. Such appointments should be made only in extreme cases 
clearly justifying such such action. 

Under the Constitution and laws of the State of Florida, a re- 
ceiver cannot be appointed by the judge of one circuit to take posses- 
sion of property in another.—Jb. .. 0... 6... cece eee eee cece eee eeee 201 


RECEIVER— When appointed on petition and on amended bill— 

Where the bill fails to set forth these equities, and neglects to 

pray for a receiver or for any sequestration of the rents and profits, 

it is not conformable to chancery practice to appoint a receiver upon 

petition without amendment of the bill. A petition in such case 

cannot be attended toin the matter of appointing a receiver as setting 

up substantial equities not otherwise alleged or claimed in the plead- 

ings. The plaintiffs must amend their bill to make these equities 

available. Pasco vs. Gamble and Poole..............00.2eeseeee5 362 


SHERIFF’S SALE ON EXECUTION—What title taken— 


The court decreeing the sale of the real property of a grantor, 
upon execution issued upon judgments at law which it had de- 
clared a lien upon the property, his conveyance having been 
adjudged null and void, cannot authorize the sheriff upon such sale 
to convey the interests of other than the defendants in execu- 
tion ; nor can it direct the sheriff to put the purchaser of such 
premises in possession by turning all others out of possession. The 
purchaser must take such title and right as he may acquire by vir- 
of the Sheriff’s sale on execution. Roper et al. vs. Hackney et al.. 323 


SHERIFF’S SALE—Under act of Congress, March 2d, 1867, and July 
19th, 1867— 
Under the act of Congress of March 2, 1867, entitled “ An act for 
the more efficient government of the rebel States,” and the act of 
July 19, 1867, amendatory thereof, the officer commanding the mil- 
itary district in which Florida was embraced was authorized to sus- 
pend a sheriff in the exercise of his power to sell property under 
execution. Purviance vs. Broward...........6..0e0eeeeee seeee 375 


SET-OFF—Taxes not a subject of— 
Equity will not enjoin the collection of taxes by a municipal cor- 
poration from the property of its creditor until the debt due by the 
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corporation to such creditor is paid. A tax is not the subject mat- 
ter of set-off. Finnegan vs. The city of Fernandina.............. 379 


STATE CREDIT—Power of the Legislature to pledge the credit of 
the State— 

A limitation upon the power of the Legislature in the matter of 
pledging the credit of the State to aid quasi public works, such as 
railways, should be strictly construed, and an act of the Legislature 
authorizing an issue of State bonds in aid of a line of railway dif- 
fering essentially and fundamentally from the line to which the 
power thus to aid was limited by the Constitution, is in this respect 
unconstitutional and void. Holland vs. The State of Florida...... 455 


STATE—Not to be joint owner in any companies— : 

The State is prohibited by the Constitution from becoming “a 
joint owner or stockholder in any company, association or corpora- 
tion.” The State may grant such franchises to others. She cannot 
herself purchase, own, or operate a line of railway.—Jb........... 455 


SUMMONS—As authorized by the code— 
The summons authorized by the Code is not process within the 
meaning of that clause of the Constitution which requires that “ the 
style of all process shall be ‘the State of Florida.’” Gilmer vs. 


SUPERINTENDENT OF SCHOOLS— 


The County Superintendent of Schools has no authority to 
purchase and pay for lands for school purposes without being au- 
thorized by the County Board of Instruction, and money paid 
by the Treasurer upon the order of the Superintendent for land 
purchased without such authority may be recovered by the County 
Board as a corporation, in an action for money had and received. 
Board of Public Instruction for Nassau County vs. Billings....... 687 


SURETIES—Co-sureties on a promissory note— 
Between co-sureties upon a promissory note, the relation of debtor 
and creditor does not exist without payment of the debt by one of 
the sureties. Such relation cannot be called a claim within the 
meaning of the statute of non-claim in this State. May vs. Vann. 553 


SURETIES—Attorneys not to be in appeals— 
An attorney of the Circuit Court is prohibited from being secu- 
rity in an appeal, and a violation of the rule will result in its dis- 
missal. Sedgwick vs. Dawkins........ peesdeesedonenbasneoenns 572 


TAXES—Collection of direct taxes under act of Congress June 7th, 


1862. 
The eighth section of the Act of Congress of June 7, 1862, for the 
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collection of direct taxes in insurrectionary districts, provided that 
the owner might, at any time within one year after a sale of lands, 
prove to the satisfaction of the Commissioners that they belonged 
to a certain class of persons, and that they had been unable, by rea- 
wa of the insurrection, to pay the taxes or redeem the lands from 
sale within the time limited for paying or redeeming the same, in 
which case the Commissioners were authorized to allow a further 
time to redeem the same, not exceeding two years from the time of 
sale; and any party interested may appeal from the decision of the 
Commissioners to the District Court of the United States. The 
plaintiffs, whose lands had been sold for taxes, applied to the Com- 
missioners and made certain proofs, whereupon the Commissioners 
made an order that satisfactory proofs required by statute having 
been made, the plaintiffs were entitled to redeem within the two 
years from the day of sale of their lands; and the plaintiffs within 
the two years redeemed the lands from sale—all which appeared by 
the records of the Board of Tax Commissioners; and no appeal 
was taken from their decision to the District Court. The defendant 
now claiming that the plaintiffs were not entitled to redeem the 
lands sold, it is held, that the Board of Tax Commissioners were 
made by law the judges of the sufficiency of the application and 
the proofs, and their order standing unreversed, it is conclusive, the 
courts of the State having no power to review that judgment. The 
redemption by the plaintiffs extinguished the certificate of sale. 
ee Ge I Oh BEI ncn tndscécrcnccesdracessndsesaess 


TITLE TO REAL ESTATE—Clouds upon the title— 


Where an action cannot be sustained upon a conveyance, in the 
absence of rebutting proof, it cannot be said to be a cloud upon the 
title. Davidson vs. Seegar...............0. peheorsadevesseeseees 671 


an 
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TAXES—The collection of direct taxes, under act of Congress— 


Under the act of Congress of June 7, 1862, providing for the col- 
lection of directtaxes in insurrectionary districts, which provides 
that unless the taxes therein mentioned shall be paid within sixty 
days from the time of levying the same, the title to the property 

- taxed shall “‘ become forfeited’ to the United States, there was no 
effectual forfeiture until a sale had been made pursuant to the act. 
The act was designed to be a measure of revenue. 


‘Fhe seventh section of the Act of Congress of June 7th, 1862, 
providing for the collection of direct taxes in the insurrectionary 
districts, declares that the certificates of sale for taxes “ shall be re- 
ceived in all courts and places as prima facie evidence of the regu- 
larity and validity of the sale and of the title of the purchaser un- 
der the same;” and further, “ that the certificate of the Commis- 
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sioners shall only be affected as evidence of the regularity and va- 
lidity of sale by establishing the fact that said property was not 
subject to taxes, or that the taxes had been paid previous to sale, or 
that the property had been redeemed according to the provisions of 
this act.” Held, that the act should be so construed that the owner 
of lands sold for said taxes may show, for the purpose of defeating 
the certificate of sale, that no tax had been legally assessed, or that 
any other step necessary to be taken by the Commissioners had not 
been taken, and, thus, that they were without power to make the 
sale; and that all their essential proceedings which were not con- 
formable to law were of no legal force to affect the title tothe prop- 
erty. Dickerson vs. Acosta.............+. Seccescocese Coceccoes 614 


TAX COMMISSIONERS— 


A tax levied by the Direct Tax Commissioners of the United 
States, in 1863, in Nassau county, while a small portion only of the 
county had been subject to the military authority of the United 
States, was not authorized by the Act of Congress. The Tax Com- 
missioners were not empowered to enter upon the discharge of 
their duties until the commanding General of the forces of the 
United States had established the military authority of the United 
States throughout the county.—ID........cccceeeceene ceceeees 614 


TAX COMMISSIONERS—Sales by, under direct tax, of act of Con- 
gress June, 1862— 

By the act of Congress of June 7, 1862, for the collection of direct 
taxes in insurrectionary districts, “ the title of, in, and to each and 
every piece or parcel of land upon which said tax has not been 
paid * * * shall thereupon become forfeited to the United 
States, and, upon the sale hereinafter provided for, shall vest in the 
United States, or in the purchasers at such sale, in fee simple, free 
and discharged from all prior liens, incumbrances, right, title, and 
claim whatsoever.” Under this provision, where the’plaintiff showe 
title under a certificate of sale by the tax commissioners, the evi- 
dence of the defendant’s good title anterior to the tax assessment 
and sale, or of a title by deed from the former owner, is not a de- 
fence. Billings vs. Starke. .....ccccccccccccccccscccccsssccccccs 296 


TAX SALE CERTIFICATE—How far evidence— 


The neglect or refusal of one of three forming a board of United 
States Tax Commissioners to act, or his dissent from the proceed- 
ings of the majority, will not invalidate the act of the majority ; 
and a tax sale certificate signed by two of the commissioners is 
“ prima facie evidence of the regularity and validity of the sale and 
of the title of the purchaser;” and this having been held by the 
Supreme Court of the United States, construing an act of Congress, 
is conclusive upon the State courts—J0........ jnwicia tidine concee Mae 
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TAX SALE—Cannot be set aside by officers of the Treasury De- 
partment— 


There is no power vested by law in the officers of the Treasury 
Department to set aside a sale, or vacate a title acquired by a pur- 
chaser at a sale, for direct taxes; and the assent of the purchaser to 
the setting aside of the sale, after he had conveyed the premises to 
a third person, cannot affect the rights of such third person, unless 
ee I icncicindccdesencwsssnvandeneccesscnacenes 


TENANTS IN COMMON— 


Crops grown upon the common estate by one tenant in common 
of the land, vest in and become the property of the occupying 
tenant. The other co-tenants have no property in such crops. In 
cases of exclusion, where there is a liability of the occupying 
tenant, it extends only to an accounting for what he has received 
beyond his first share. There is no property or lien in the produce. 


As between tenants in common it is within the power of the 
chancellor in decreeing partition to direct the commissioners to as- 
sign the share containing the homestead to the surviving son, before 
that time occupying the homestead, rather than to surviving grand- 
children. In such case, where the surviving son can retain the 
property, this action of the chancellor will not be disturbed. If, 
however, it is established that the assignment of the homestead will 
result in its going to his creditors, the homestead should be given 
to the grandchildren, as they should be preferred to creditors of the 
i FE I Abs habacecdcaneenssdudecesaucdavesosareces 


TESTIMONY—In Criminal Practice— 
The act of 1870, entitled “ An act concerning testimony,” gives 
to the accused in all criminal prosecutions the right to make a 
statement, under oath, before the jury, of the matter of his or her 
defence, and does not make the accused a witness in the case, or 
subject him to the rules governing in the examination of witnesses. 


Such statement, when so made, is for the jury alone, and to be 
taken by them into consideration in connection with all the evidence 
of the case, and to be allowed such weight, and such only, as they, 
in their judgment, may see fit to give to it. 

It is not sufficient, in a case of perjury, for the court to charge 
the jury “ that if they believed, from the testimony, that the accused 
took the oath, and that it was false, he was guilty.” The court 
should charge that they must find that the accused took a wilfully 
false oath, and that it must be so taken in relation to matter mate- 
rial to the issue, in order to make him subject to the punishment 
provided for perjury. Miller vs. the State of Florida............ 
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TRUST—Deeds of, when not a mortgage— 


The deed of trust executed by the Florida Railroad Company to 
Soutter and McRae, as Trustees, conveying certain lands and lots 
in trust, to sell and convey the same by deeds of conveyance, and 
to devote the proceeds to the payment of liabilities of the company, 
is not a mortgage, but vests the legal title in the Trustees, and they 
are the proper parties to protect the title of such lands as remain 
unconveyed by them. Soutter and McRae vs. Miller.... ........ 


TRUSTEES OF THE INTERNAL IMPROVEMENT FUND— 


Drainage of swamp lands— 

Under the provisions of the Internal Improvement law of this 
State, it is the duty of the Trustees of the Fund to make such ar- 
rangements for the drainage of the swamp and overflowed lands as 
is most advantageous to the Fund. Trustees of the Internal Im- 
SROURIEEE PORE CE. Sic occ sncestasanavcesensessckescnes 


WRIT OF ERROR—No limitation as to time— 


By the statute of this State there is no limitation of the time 
within which a party convicted of a crime may have a writ of error; 
and such a writ may be had after the actual execution of the judg- 
ment or sentence. 

The term of imprisonment to the State prison commences with 
the day on which sentence is pronounced. 

The statute provides for the discharge on bail of a prisoner under 
sentence upon the order of the Judge granting a stay of proceedings 
and the allowance of a writ of error. Miller vs. the State of 


Florida. ......cccccces covccce Coerccccccceccccsossess sccccess OO 


Writ of Error—See title Criminal Practice—Habeas Corpus. 
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